
May 7,2007 

Marlene H. hrtcb, Secretary 
F e d d  Communications Commission 
O.flice of the SecretEuy 

Washington,DC 20554 
445 I P  SEreet, sw 
Am: CGB ROOD 3-B43 1 

VIAEMAIL AND FIRST CLASSMAU, 

C GB-CC-0270 
CG Docket No. 06-181 

Enclosed for filing with the Federal C o m u n i d m  Commission are an original and two (2) 
copies of the Diocese of Gaylord's Restponse to Oppmitwn to Petition for Eremptionfiom 
&sed Captioning Requirements Filed by Diocese of Gaylord an Appearam and Proof of 
Service in the above-referend matter. We also med these documents electronically through the 
Commission's Electronic Court Filing System on May 7,2007. 

ROBERT T. WESTERMAN II, PLC 

Mresterman@gayl~ordattorney.cam 
Fax: 989-732-6723 



Before the 
Federal Communications Commission 

Washington, D.C. 20554 

I n t h e m o f  

CLOSED CAPTIONING et d. 

New Beginning Ministries 

Petitions for Exemption from Closed Captioning 
Of the Diocese of Gaylord 

CGB-CC-0270 
CG Docket NO. 06-1 81 

APPEARANCE 

To: Marlene H. Dortch, Semtary 
Federal Communications Commission 
Oflice of the Secretary 

Washirzgton,DC 20554 
445 Iz'hstreet,sw 

NOW COME the D i m s  of Gaylord, by its attorney, ROBERT T. WESTERMAN II, 

PLC, and enter his Apparance on behalf of the Diocese of Gaylord, pursuant to the staturn 

d e  and provided. 

Dated: May 7,2007 
Robert T. We$terman (P-28256) 
RQBERT T. WESTERMAN II, PLC 
Athmys for Diocese of Gaylord 
123 west Maill Strt'Rt, suite 202 
hylord,MI 49735 
(989) 732-2400 



Before the 
Federal Communications Commission 

Washington, D.C. 20554 

I n t h e W r o f  

CLOSED CAPTIONING et al. 

Mew Be-g Ministries 

Petitions for Exemption b m  Closed Captioning 
Ofthe Diocese of Gaylord 

CGB-CC-0270 
CG IhcktNo. 06-181 

To: Darlene H. Dortch, Semetary 
Federal CommunicationsCo~ion 
office of the secretary 
445 12" S M ,  sw 
WashhgtqDC 20554 

RESPONSE TO OPPOSITION TO PETITION FOR 
EXF,MFHON FROM CLOSED CAPTIONING 

REWIRF,MENI"T PILED BY DIOCESE OF GAYLORD 

Robert T. Westerman H 
ROBERT T. WESTERMAN II, PLC 
Attorney for Diocese of Gaylord 
123 W. Main Suite 202 
Gaylord, MI 49735 
(989) 732-2400 

May 7,2007 



RESPONSE TO OPPOSffION TO PETITION FOR EXEMPTION PROM CLOSED 
CAPTIONING RE0mME”S li”aLED BY DIOCESE OF GAYLORD 

Petitioner, Diocese of GayIord, requested an exemption from closed captioning d e s  on 

or about December 26,2005, with regard to their one weekly E u c m c  Liturgy (Mass) 

reeded at st. May cathedral in Gaylord, Michigan. The request was granted after careful 

considdon by Thomas E. Chandler, Chief Disability Rights ofxice, Consumer & 

Governmental A B h k  Bureau. Opposition to the Petition for Exemption From Closed 

Captioning Reguirements, filed by Diocese of Gaylord were submitted by various d m  or 

entities supporting the deafand hard of hearing on or about March 2,2007. 

The fouowing is Petitioner’s response to said Opposition: 

Commission’s Pertinent R d a  and $ta#ntes, 

47 U,S.C. §613(e) and 47 C.F.R §79.l(f) state that exempfiofls may be granted for a 

specific video program or video programming provider upon finding that the closed c@onhg 

1. 

requirements will result in an undue Wen. 

“The term ‘undue burden’ mans significant difficulty or expense.” 47 C.F.R. 

Also, any video program or video programming provider shall be exempt whenever it is a 

locally produced and distributed non-news p r o w  with no repeat d u e .  47 C,F.R §79.1{d)(8). 

Zn a recently issued Order granting exemptions from the c l o d  captioning requirements under 

the undue burden standard, the comumer and Governmental AfXaks Bureau noted that it is 

important to: 

Wane the need for closed captioned programming against the potential for 
hindering the production and distribution ofpmgramming”.’ 
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The Bureau goes on to say that when consider& an exemption fition filed hy arton-profit 

organhtion that does not receive compensation from the airing of its program d, in the 

absence of an exemption, may terminate or substantidly curtail the program: 

“We will be inclined fiwmbly to grant such a petition because. , . this 
cunnuetlce of factors strongly suggest that matdated closed captioning would 
pose an undue burden on such a 

11. Diocesan Factual B a b  und. 

As set forth in the Diocese of Gaylord Request for Exemption from Closed Captioning 

Rules, as wlI as tbe AfZdavit of Candace NefE, Director of Communications for Diocese of 

Gaylord (attached as Exhibit A), the Diacese of Gaylord began providing video tap of the 

weekly Eucharistic Liturgy (Mass) from St. Mary cathedral in Gaylord, Michigan, to WFQX 

(Fox 33), a mal1 Fox network affiliate station located in Cadillac, Michigan, for broadcast on 

Sunday mornings to the ill and homebound of our diocese. The Diocese of Gaylord consists of 

the twenty-one most northern counties of Michigan (Lower Peninsula), which is primwily a rural 

area. As stfl ecciesiastical non-profit institution, the church must be relied upon to balance the 

m a y  fhncial needs of sening various people within rural Northern Michigan, especially the 

poor, ill, disabled, elderly aud hamebound. Because there is no broadcast station located in 

GayIord (the neared station is more than sixty-five miles away), and the overall m a l  nature of 

the area, it is impossible to broadcast the weekly Eucharistic Liturgy live, However, the 

hrgical guidelines of the Roman Catholic Church provide that the participation in the Sahirdq 

vigil Eucharistic Liturgy does fulfill the m e  obiigations and g e n d y  carries the m e  readings 

as the, Sunday liturgy, Therefore, the Diocese of Gaylord cotlfracfed with WFQX Fox 33, a 

Id. At p a  11 (citation omitted)). 
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1 
d Fox network &Xated located in Cadillac, Michigan (1 % - 2 hours from Gaylord via 

automobile) to broadcast the weekly Mass. WFQX’s broadcast territory substantially 

cormponds to the terribry of the Diocese of Gaylord. (See candace Neff Mdavit Exhibits 1 

and 2). The Bishop of the Diomse of Gayhrd has approvsd the taping of the Saturday Mass for 

broadcast on Sunday morning and great care is taken to maiatainthe integrity of he liturgy (see 

Candam Nef€ Mdavit Exhibit 3). 

As explained by Ms. Neff, none of the indivictuals hvolved in videotaping the Iiturgy 

have extensive training in camera operation, etc., but are leadng “on the job”. There are no 

pmfessiod engineers involved in the production process. Each week the regularly scheduled 

Saturday Evening Mass at St. Mary Cathedral (currently held at 500 p.m.) is videotaped by 

Candace Neff a d o r  an assistant utilizing parish volunteers as it is being cerebrated live by the 

priest and congregation, The Program is then minimally edited to coaform to the one hour time 

period allocated for broadcast. This the only program the Diocese of Gaylord currently 

produces. The editing of the Mass utilizes the equipment installed at St. rwsUy Cathedral and is 

entirely produced on site. 

The completed tape of the Mass is given to a courier at 900 p.m. on that same Satday  

evening for tramportation to the station in Cadillac, In order to be broadcast at SO0 am. on 

Sunday momin& tbe tape must be delivered by midnight to the Cadilk station. 

The Ruman Catholic Liturgy is g u v d  by the General hstru&ons of the Roman 

Missal and specific liturgical guidelines. Readings and prayers are a p p h d  for each specific 

week and proclaimed live, Beawe each week is designated with particdm r d h g s  and focus 

of the liturgy, there is no repeat value to the programming. Due to the time, geographic regio~ 

broadcast area and liturgical guideks involved, it is a practical impossibility for the Diocese of 
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Gaylord to include closed captioning in its weekly Mztss. Because the tape bas no repeat value, 

the Msrss must be televised the same w h d  in order to comespond with the lituq$cd 

guidelines of the Roman Catholic Church. The priest’s homilies, teadings and m y  pmym are 

difhent each week. In the case of the homilist at St. Mary Cathedd on Saturday evenings, Fr. 

John McCracken, homilies are not written. (See Candace Neff Affidavit Exh3& 4). The 

Diucese of Gaylord has k e n  searching for a l m  means of providing closed captbnhg 

without success. (See Candace Neff f idavit ,  Exhibit A). The Diocese of Gaylord has not been 

able to €ind any source within any reasonable geograpbic distance of Gaylord which bas the time 

or ability to encode closed captioning on the tape between the hours of 9:OO p.m. 0x1 Saturday - 

8:OO am. on Sunday morning- 

The weekly televkd Mass is not a news grogram and the Diocese of Gaylord receks no 

compensation for airing the Mass, The primary purpose for the broadcast of the Eucharistic 

Liturgy is to provide those Roman Catholics of our Diocese or others who are ill, disabled, 

eldmIy, homebound or otherwise separated h m  the Church, access to a bd weekly litrrrgy. 

Additionally, the program’s budget is $50,000.00. The cost to purchase d i n g  

equipment and hjre Erained personnel to encode captioning on the tape and deliver it to the local 

d o n ,  even if somehow possible, would coaservatively cost another 

cost proht’bitive. (See Candace Neff Affidavit, Exhibits 5 and 6). 

percent (50%) and be 

Barring greater tecbnologicd advances and price reductions in the area of m d h g  

closed captioning by the d e r  church or non-pfit CoIIsUMer, an order compelhg the Di- 

of Gaylord to provide closed captio&g in this case, for this solitary one-hour non-reptable 

Eucharistic Liturgy will fom cancellatian ofthe Sunday Mass on WFQX Fox-33. 
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IiL Areummt. 

While the Catholic Diocese of Gaylord Certainiy understands, appreciates and supports 

the fhchrs contributing to the Commission’s requirements of Closed Captioning for most 

programs, the Diocese’s commitment to providing the televised Mass is also consistent with its 

fbithfulmss and mission to address the spkitud needs of a multitude of homebound, ill, disabled 

and elderiy adults, as well as those suiking fmm h h g  impairmexlts. 

Because the Mass is a non-repatable program and there are 3ubstantid and Iogistical 

difficulties being, faced by this rural Diocese in providing dosed captioning for this televised 

Mass, the Diocese submits that those are exactly the type of difkdties which impose and define 

an undue burden upon this Petitioner as mvisioned by the S t a h  and C.F.R 79.1(f)(2) of the 

Commission’s rules. According to the Commission: “Undue burden shall be evaluated with 

regard to the individual outlet”. (See attachd Exhibit B). W e  other larger metxopolitm 

Dioceses might have many Werent options at their disposal which would daw for dosed 

captioning, the difEculties fwing this diocese, do not. These situatioas are exactly the reason 

why the Commission has eshblishd exceptions to the general rule and are dowing exmptions 

to individual outlets when circumstances so warrant. 

Aside from fhe logistical difficulties, even if somehow the Diocese were able to 1- 

appropriate personael and stations to accumodate the eleven-bour window between production 

and airing of the program, the fimncid consideration involved make the conthathn of the 

blevkd Mass cost-prohibitive if the exemption is not granted. 
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In addition to the “no repeat value” nature of the taped Mass being a factor in the 

logistical difficulty and Undue burden particularly facing the Diocese of Gayhd in this instance, 

S d o n  79.1 (d)(S) of the Commission’s Rules allows an exemption, in and of itself, for “locdly 

produced d distributed non-news programming with no repeat value“, tt has been suggested 

by at least one opposition statement that Section 79.1(d)(S) is inapplicable allegedly due to the 

perwived Iimitd definition of ‘%ideo programming distributor” though the Rules. However, 

SsCtion 79.1 (d)(B) specifically states that “ l d y  produced and distributed non-news 

p # g  with no q e d  value” is exempt. Also, Section 79.l(a)(2) describes a video 

programming distributor as: 

“Any other distributor of video pmgmmning for residential reception that 
delivers such programming directly to the home and is subject to the jurisdiction 
of the Cornmission. An entity contracting for program distribution over a video 
progrSmming distributor. . . shall itself be heated as a video pm#g 
distributor fix purposes of this d o n .  . . to the extent such video programming 
is not otherwise exempt fiom captioning, the entity that cofltracts for its 
distribution s h d  be required to comply with the closed captioning requirements 
of this section.” 

In the instant case, since the D i m  of Gaylord is locally producing and distributing, w 

contmcthg to distribute the video program, the exemption allowed under Section 79.l(dX8) for 

”no repeat value” is wholly applicable. In fact, the Sunday Mass is precisely the type of I d l y  

produd, non-news programming that should qualify for this exemption. It is the only Catholic 

Mass produced and broadcast to the entire Northern Michigan televisiun audience. Without it, 

thousands of ill, didled, eIderly and homebound individuals Will not be able to partake in this 

Eucharistic Liturgy. 
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W. Codusion. 

For the foregoing reasom, an exemption fpom tbe FCC's closed captioniahf requirements 

for tbis one weekly program, the Diocese of Gaylord's one-hour Sunday Mass at 8:OO am., is 

wananted and necessary in older to best m e  the public ~~ 

ROBERT T. WFSTERMAN II, PLC 

By: - a s  
Robert T. Westerman II (P-28256) 
Attorney for the Diocese-of Gaylord 
123 W. Main Street, Suite 22 
Gaylord, MI 49735 
(989) 732-2400 

Daied: May7,2007 
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